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Abstract: The principle of respecting the sparation of the political forces in a society gives the legal system the right 
to issue orders for people's complaints based on the laws that have been approved by the legislative branch. There is 
no doubt that laws, the same as other man-made things have deficiencies. These decisions include breaking and even 
the conflict between two or several articles of the law that cause the creation of different policies in the court of law 
and the punitive court of Iran. In this article, there is an attempt to study the factors and their effect on the creation of 
different legal policies when legal verdicts are being issued.  
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(ISSN: 1545-1003). http://www.americanscience.org. 79 
 
Key words: Unit of procedures: A decision that the general council of the supreme court of the country facing 
different voting by the courts makes. 
 
Herz: It is one of those Islamic, religious technical terms that mean a special place for keeping the stolen goods. 
Limitation theft: There are several kinds of theft in criminology. A kind of theft in Islam has punishments such as 
cutting off a hand and if the same happens again, the foot and will be determined for the thieves if 16 conditions are 
met. 
 

Law includes a set of bills that have been 
approved by the members of the parliament. Of course 
in some countries special party committees (1) have 
the responsibility of approving the laws or in some 
other countries the king's role has a higher authority in 
the approval of the laws (2). However, the majority of 
the countries in the world including Iran, the 
legislation is in the hands of the parliaments; laws that 
are the only tools of judges in the courts to issue 
orders. However, in many cases, what the 
representatives of the parliament vote for and get them 
approved are totally different from the original draft. 
Based on the principal necessity of the separation of 
the branches, even the legislative branch does not 
have the right the give an opinion on the matters that 
have been approved by the parliament other than the 
exceptional cases which had not much effect on 
anything. While in some countries such as Austria, the 
approval of some laws sometimes takes years and they 
will be approved only after lawyers, judges and the 
law university professors (3). The courts' judges will 
have to take into consideration what has been ratified 
by the when they are entering their verdicts. 

Of course, in recent years because of the lack of 
knowledge of the law by all the nation's 
representatives with the skills of writing the law and 
the principles of giving justice, the duty of approval of 
the laws is on the parliament's legal commission. 
Although, this method has its own advantages and 
disadvantages, the majority of the laws in the country 
goes back to the previous decades and as far as some 
of the current countless punitive laws are concerned, 

they were ratified about 80 years ago and they are 
currently still followed as valid laws at the time of 
issuing verdicts by the judges. Among these cases, we 
can refer to the single article of conspiracy for taking 
somebody's possession was ratified in 1929 and or the 
crime of registering somebody else's possession, the 
subject of article 109 which is Iran's registration law 
of 1931 and also the law about the punishment of 
pouring acid ratified in 1991 which unfortunately after 
passing even two decades. It is executed as a pilot 
program and every 5 years it is ratified. Based on this, 
in the opinion of the writer the main roots deficiencies 
are in the method of ratification of the laws. 
Practically, the ratification of legal laws that require 
expertise, experience and the knowledge in the best 
possible way should not be done by people who lack 
the academic ability and the necessary experience. 
Although, there are problems with putting a limited 
number of members of the legal commission in charge 
of the ratification of the laws, it seams that the 
legislator has decided the only specialized way of 
ratifying the laws is to allow the representatives of the 
parliament to do it. 
The flaws of the laws: 

Although the goal of the editors of the law is 
to write laws that are practical and flawless in 
practice, the existence of current flaws in the ratified 
laws have become the conduit of so many problems 
for judges when it comes to issuing verdicts thus 
cause a lot of difficulties for the judges at the time of 
giving their verdicts. 
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These flaws are the reasons that in similar 
cases, different verdicts will be issued by different 
criminal court that we call them different legal 
strategies (policies). These flaws are: 
1) Breaking the law 
2) The silence of the law 
3) Ambiguity of the law 
4) Conciseness of the law 
5) Contradiction of the law 
 
Here, we will examine every one of them: 
Absence of the law: Dr. Naser Katoozian in his book, 
"An introduction to the knowledge of the law" has a 
quotation from Ripper and Boulange that says," the 
law is defective when it cannot include wisdom and 
justice in legal activities and legal events. 

In cases like this, the judge should utilize the 
goal of the legislator to find the complementary of that 
defective verdict. 

(1) In this definition the defect of the law 
includes other issues. In other words, defects such as 
the silence or the deficiency or the ambiguity or the 
contradiction of the law comes under the same 
category. Of course the breaking of the law can be 
perceived as the lack of the prediction of the law in a 
social inappropriate behavior. For example in a case 
where somebody suffering from AIDS contaminated 
others on purpose by letting them use his own syringe 
because of the lack of a law pertaining to that issue in 
the collection of punitive laws, each of the judges in 
different courts, had different opinions which is the 
reason different legal procedures came into existence. 

(2) And also about another case in which 4 adult 
men savagely raped a 4 year old girl in which, 
unfortunately, there is not a ratified law. Another 
example is the lack of the law which is considered to 
be the most important defect in the legislation. The 
justice department administration has discussed one of 
the important punitive cases on page 243 of the first 
volume of a book that was published. As we know in 
our country and also most of the modern countries in 
the world, rape has a huge penalty and the crime of 
rape is one of that most important punitive crimes. 
According the Islamic punitive law, conducting a sex 
act by using force between a man and a woman while 
it is against the religious decrees, require a death 
penalty. 

(3) However in a case where an 8 year old girl 
was raped by adult males, no law had been ratified 
against it. Therefore, two reasons caused these men to 
go free without punishment for this ugly and 
inhumane act. 

First of all the terminology "Force" did not apply 
to this case because the girl was only 8 and the 
perpetrators of the crime did not need force to commit 
the crime and secondly: 

The legislation has not labeled this a criminal 
act. The more interesting thing is that even in the 
credible Islamic religious books, this act has not been 
discussed at all. It was only Shahid Sani while 
referring to this negligence, attempted to present an 
opinion for which he has no documentation. 

(1) In such cases, where the legislation has not 
performed its duty and has not ratified a law pertinent 
to these situations, the judge will face difficult 
circumstances. Based on article 167 of Iran's 
constitution: (The judge is required to try to find 
verdicts for every lawsuit in the books of laws. 

Otherwise, he has to refer to Islamic credible 
sources or the credible ruling (FATVA) to issue a 
verdict and he can not be allowed to use silence or 
deficiency or ignoring or contradiction to refuse 
issuing a verdict.) 

Article 3 of the laws regarding the procedures of 
justice in the civil affairs ratified in 2000 and article 
214 of the laws regarding the procedures of justice in 
the punitive issue ratified in 1999 has also referred to 
this subject. Of course, a single article in 1927 under 
the same topic has required the judges by the 
legislator to issue verdicts on all lawsuit. Otherwise 
they (judges) would deserve to be punished and even 
prosecuted and liable for damages. 

(2) Article 597 of the Islamic punitive law states: 
(Any judge who is in charge of taking care of a 
lawsuit that was filed justly and despite the fact that it 
was his duty to hear the case and he refuses to do so or 
delays issuing a verdict, for the first time, he will be 
excused from the bench for 6 months up to one year 
and if the same thing happens again, he will be 
dismissed and will be sentenced to pay damages also). 
Here, we have to mention the point that since 
imposing punishment and damages against judges just 
because the legislation branch has not done its duties 
and has not ratified a complete, comprehensive and 
flawless law in a timely manner and put it at the 
disposal of the judge, it is in conflict with the 
fundamental spirit of the justice. Anyway, this issue is 
one of the most fundamental factors in the creation of 
different legal policies. 
The silence of the law 

Contrary to the basic flaw mentioned above, in 
many of criminal cases, the legislator has taken 
measures in identifying the crime and has even issued 
verdicts for punishment and has also determined 
certain punishment. However, in the process of 
identifying the scope of that crime at the time of 
ratifying the law has not paid enough attention. (For 
example, none of the laws has any verdict regarding 
the grace period for the execution of the law overseas 
and the court has to decide whether the time 
allowance should be allowed based on the special 
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circumstances of the case or the articles of the law can 
be used to solve this problem?) 

(3) Now, by studying the criminal cases in Iran's 
court, different legal procedures resulting from the 
silence of the law, is considerably interesting. We will 
refer to some of these examples: 

The punishment for the crime of murder in the 
first degree in Islamic criminal law based on article 
612 has been determined to be retribution and if the 
family of the murder victim gives consent, the 
criminal will be sentenced to three to ten years 
imprisonment. In a case in one of the courts in 
Mazandaran the verdict for the retribution of the 
murderer was issued and case was dismissed. 

But when the retribution was about to happen, 
the family of the victim declared its consent and based 
on the law, consent will stop retribution. Now, there is 
a difference of opinion among the judges in 
Mazandaran province as whether we cancel again hear 
the case and issue a new written verdict convicting the 
murderer to a different kind of punishment which is 
the same 3-10 years imprisonment. 

The legal commission has called this conflict in 
the legal system "the silence of the law" and has 
analyzed it in detail and believes that if the legislator 
gives permission for 2 verdicts to be issued the 
existence of two different policies in similar cases 
would have been prevented. (1) and or in another 
example the judges of the courts in the province of 
Zanjan because of the lack of fortification position in 
the limited theft because of the silence of the law in 
the determination and the issuance of verdict despite 
the unanimous decision among themselves based on 
the view of the legal commission, the view of all of 
them was in conflict with the view of the technical 
commission (2). It is necessary to mention the issue in 
discussion has been presented in the previous years 
too and even with the verdicts of Iran's supreme court, 
the same problem has continued and so far there has 
been no result yet and the unanimous policy in this 
case does not exist and for further studies we can refer 
to the book called the legal common punishment by 
Dr. Afrasiabi, page 175 and after. (3) 

 
The summary of the law: 

One of the other flaws in writing the law is when 
the law on the surface does not look defect, but in 
practice it will be interpreted differently by different 
judges (4). For example article 638 of the Islamic 
punitive law indicates: (Anybody who on purpose and 
in the public places commits an act that is taboo, in 
addition to punishment for the action, he/she will be 
sentenced between 10 days to two months and or up to 
74 strokes of whip and if he/she commits an act whose 
nature does not does not require punishment, but 
tarnishes the public morality, he will be sentenced to 

imprisonment from ten days to two months and 1-74 
strokes of whip.) 

Unfortunately, Iran's legislator at the time of 
approving this article of the law ignored a few points: 
First of all terminologies such as public places and or 
obvious and or an act of taboo have meanings that are 
neither clear no standard and practically, anybody can 
interpret them based on their own interpretations. The 
same article has an approved amendment that states, 
(women who go into the public without the legal 
Hejab, will be imprisoned from ten days to two 
months and or a monitory punishment in the amount 
of 50,000 to 500,000 Rials.) 

In the amendment also there is no definition of 
what legal Hejab is without a doubt, in such 
conditions it is possible a judge to interpret a legal 
Hejab as wearing a mask and another to consider 
covering the body just enough and also ne judge might 
consider "public" as more than 1000 people another 
judge to merely consider one person as the public 
place. Without a doubt, such a flaw can have different 
verdicts for two people who have committed the same 
crime. Other than the subject of creating different 
legal policies, it is also possible to interpret the law 
based on one's taste or to have different interpretations 
based on one's liking. 
Contradiction of the laws: 

One of the flaws in the writing of the laws that 
causes the creation of conflicts in the views of 
different legal policies in the criminal courts is the 
contradiction of the laws with one another. In the 
definition of this flaw, it should be said that: 
Whenever the legislator approves two or several legal 
articles about a legal matter in different times or in the 
shape of one law, as such that the two laws contradict 
each other, in such a situation, the laws will have 
conflict with one another and neutralize one another, 
these laws contradict one another. Under such 
conditions, practicing both laws in the same criminal 
act will be impossible and it will cause creation of 
different legal procedures in the criminal courts. Dr. 
Katoozian describes "contradiction of the law" this 
way… (In the event that the dates of the approval of 
the two laws are not the same, the new law abolishes 
the old law… but it happens sometimes that there are 
laws in a collection of laws that are not possible and it 
is obvious that it was not the intention of the legislator 
to implicitly abolish anyone of them because it does 
not sound right that the first article of the law to 
compose a law and the 2nd one of the same law to 
abolish it.) 

(1) Cases such as conditions for analysis and the 
approval of laws and the amount of precision and the 
effort of the writers and the ratified of the law and 
more important than anything else the knowledge and 
the specialty a the awareness of them of the on the 
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collection of ratified laws and… are generally those 
factors that create such conflicts. The conflict on the 
laws is not pertinent to the common laws and they all 
the factor for the creation of such mistakes. The 
conflict of the laws is not pertinent to just common 
laws and in the constitution of the Islamic Republic 
also we have noticed the conflicts of the laws against 
one another. For example (the principle of whether a 
crime and its punishment is legal or not both in the 
constitution and also in the common law is faced with 
ambiguity because between principals of 36 and 167 
of the constitution on one hand and article 2 of the 
Islamic punitive law and article 289 of correcting 
articles of the law of customary punitive justice of the 
past, on the other hand are in conflict with each other). 

(2) This example is brought up here to point out 
that the existence of conflict between the laws can 
happen even in the laws of the constitution and it is 
interesting to point out that in giving verdicts or votes 
regarding the unity of the law, we have witnessed that 
even two verdicts regarding the unity of procedure are 
in conflict with each other. 

 
The ambiguity of the law: 

In many cases, the existing laws do not have 
enough power to describe the legislator's intentions 
and practically they are so ambiguous that judges can 
not get a clear and precise understanding of the 
intention of the legislator and, consequently, they 
issue verdicts based on their own understanding. For 
example in the collection of legal sessions by the 
justices of the law in Chahar Mahal and Bakhtiari in 
February and March of 2000, two issues caused 
conflicts in the verdicts by the judges. The first issue 
was if in a first degree offense, the adult plaintiffs give 
their consent but the minor ones do not, what will 
happen to the convict until the minor ones reach the 
legal age. This problem exists because of the 
ambiguity in the law. The second issue is whether a 
woman whose husband is murdered can ask for blood 
money as part of the whose husband is murdered can 
ask for blood money as part of the fine imposed on the 
convict. The majority of the judges said that she could 
not and the minority said that she could. What is 
interesting is that the legal commission confirmed the 
verdict of the minority. 

(3) In this brief study, we will see that to reach 
the legal unified procedure, we need more than 
anything else the approval of academic laws that are 
effective; laws that are as much as possible 
unambiguous and there are very few flaws and 
defects. Without a doubt, in order to approve better 
laws, the legislator should have the right qualifications 
and the method of writing the law should match the 
importance of the legislation. The last word indicates 
that the rate of different legal procedures in Iran's 

criminal courts is directly related to the characteristic 
of the laws that are legislated by the parliament and 
are put at the disposal of the judges. The results of 
study and research indicate that constant legal sessions 
in different courts show us the existence of serious 
weaknesses in the method of writing the law and 
judges try to compensate the flaws and defects of the 
laws by creating legal procedures. 
 
Conclusions: 

Law is one of the basic tools in the courts. In 
many cases, because of different reasons there might 
be flaws such as defect, ambiguity, conciseness and 
contradiction. The existence of all these flaws in 
different cases will cause conflicts among judges in 
the criminal courts and these conflicts were the source 
of creating different legal procedures in the criminal 
courts and in this short time, attempts were made to 
analyze some of these defects. 

With special thanks to professor Safarian who 
guided me in this research. 
 
Acknowlegements: 
The Author is grateful to professor Garnik 
Safarian to supervision and support this article 
at Academy of of Legal Sciences in Yerevan, 
Armenia 
 
Corresponding Author: 
Mohieddin Mohammadi 
Ph.D Condidate, Iravan Academy of Legal Sciences 
Tel:+982188973203 
Mobile:+989121361281 
E-mail: Mohieddin_m@yahoo.com 
 
REFERENCE: 
1- Europe's history of criminal law-Renee Martinez, 

translated by Goodarzi, Mohammadreza, Majd 
publications first edition, 1998. 

2- Legal procedure by Dr. Madani, Ghaem Magham 
Farahani Seyed Abdolmajid, Avay-e-Noor 
publications, first edition 2003. 

3- Introduction to the knowledge of the law, Naser 
Katoozian, Enteshar Corporation, 42nd edition, 
2006. 

4- Common criminal law, Mohammadreza Afrasiabi, 
Ferdosi publications, 2nd edition, 1999. 

5- Islamic Criminal Law in the Reflection of the 
Supreme Court Requisition, Yadollah, Ramin 
publications, first volume, 1999. 

6- A collection of legal sessions, first volume, Vice 
president of training and research at the Judicial 
Branch first volume, 2003. 

7- The contemporary law in China, Zao Tao Ching, 
translated by Alireza Mohammadzadeh and 
Edghani, Dodgostari publications. 



Journal of American Science, 2012;8(5)                                                    http://www.americanscience.org 

  

http://www.americanscience.org            editor@americanscience.org 727

8- Disciplinary justice for the judges, Bayat 
Mohammadreza, Ayandeh publications, third 
publications, 2006. 

The (Iran) Country's Official Newspaper, dated: 07-
25-1994. 

9- A collection of legal views of judges in Tehran 
province, 3rd volume, Zandi Mohamadreza, 
Ashrafiyeh publications, first volume, 1999. 

 
Footnotes: 
1) Refer to New China's Law Book page 42. 
2) Europe's History of Punitive Law page 150. 
3) Prolongation of Justice and Method of Decreasing 
It page 115. 
__________________________ 
1) Naser Katoozian, Introduction to the Knowledge of 
the Law, page 195. 
2) Collection of Legal views of Tehran's judges, 3rd 
volume, page 152. 
3) Section B of Article 82 of Islamic Punitive law 
approved: 1992. 
__________________________ 
1) Islamic Punitive Law in the Reflection of the 
Supreme Court of the Country, pages 157 and 158. 
2) Disciplinary Justice and Disciplinary Guilt of 
Judges page 216. 
3) Introduction to the Knowledge of the Law, Dr. 
Katoozian page 196. 
__________________________ 
1) A Collection of Legal Sessions, First volume, pages 
220 and 221. 
2) A Collection of Legal Sessions, First volume page 
188. 
3) Refer to the Official Newspaper of the country 
dated: 07/25/1994. 
4) Legal procedure by Dr. Jalaladdin Madani page 54 
Payedar publication, 3rd edition, 2002. 
___________________________ 
1) Introduction to the Knowledge of the Law, Naser 
Katoozian, page 198. 
2) Common Punitive Law, page 176. 
 
 
5/7/2012 


